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e Equal Protection from Assault for Children
Briefing - July 2017

In May 2017, John Finnie MSP launched a consultation on a proposed Bill on Equal Protection
for children. The proposed Bill aims to give children equal protection from assault by removing
the legal defence of “justifiable assault”. Drawing from the international and domestic legal
perspective, robust international evidence and children’s views, this briefing has been written to
inform responses to the consultation. We encourage individuals and organisations across all
sectors to join us in urging the Scottish Government to protect children from assault. You can
do this by responding to John Finnie’s consultation using the links below, both as organisations
and as individual supporters. Responses can be as long or short as you like — but must be
submitted by 4 August 2017!

Respond to the consultation.

Download the consultation paper.

Key Messages

Children do not enjoy the same legal protection from assault as adults.
In Scotland, the law does not give children the same protection from assault as it gives to adults.

Children and parents consistently talk about the negative impact of physical punishment.
82% of young people responding to a Scottish Youth Parliament consultation agree that “All physical
assault against children should be illegal” and over 80% of parents in Scotland agree that physical
punishment is not effective and look to alternative parenting strategies.

International evidence of the negative impact of physical punishment is strong and consistent.
There is strong and consistent evidence that physical punishment has the potential to damage
children, risks escalation into physical abuse and is an ineffective way to improve children’s behaviour.

Failure to legislate contravenes international human rights obligations.

Law reform to abolish all physical punishment of children is an obligation under international law by both
European and United Nations human rights monitoring bodies. The proposed Bill would bring Scotland
in line with international standards, as articulated in the UN Convention on the Rights of the Child
(UNCRC) and implemented in almost all other European countries.

There is widespread support across Scotland for a change in law.
Among those calling for children to be given equal protection are the Police Violence Reduction Unit, the
Church of Scotland, Social Work Scotland, Scottish Police Federation, the Royal College of Nursing, the
Royal College of Paediatrics and Child Health, and the Scottish Directors of the Public Health Group.

For further information, please contact Liz Millership, Policy & Communications Officer.
Tel: 01313379015 Email: liz@togetherscotland.org.uk



http://www.smartsurvey.co.uk/s/ChildrenEqualProtectionAssault/
http://www.parliament.scot/S5MembersBills/John_Finnie_Final_Consultation_Document_pdf.pdf
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Introduction

As Scots law currently stands, children do not have the same protection from assault as adults. A
defence is available which enables parents who have been charged with assaulting their child to argue
that they were using physical punishment justifiably.! Assault of a child should never be justified:
allowing it in law is immoral, unjust and risks a tolerance of violence against children more widely. It
goes against all the international human rights obligations to which the First Minister commits to “put at

the heart of policy-making”.?

Children’s perspective

There is extensive evidence that children and young people are supportive of children having equal
protection from assault. In February 2017, children and young people spoke directly to Cabinet
Ministers about their experiences of physical punishment and urged the Scottish Government to support
John Finnie’s Bill.3 In 2016, a survey of over 1,500 secondary school pupils across Scotland, found that
over half of pupils felt it was “not OK” for parents to physically punish children and that younger pupils
were more likely to say it was “not OK” for parents to physically punish children. 62% of pupils felt that
physical punishment could be harmful to children.*

Earlier research into children’s experience of physical punishment® shows that children describe a smack
as “a hard or very hard hit” that “hurts”. Children talk about reacting badly to physical punishment, and
that it makes them “angry” and “upset” and “sometimes they want to smack someone else.” Children
speak about the physical and emotional impact of physical punishment and how it affects their
relationships with their parents:

“It hurts and it’s painful inside - it’s like breaking your bones.” (seven-year-old girl)
“[It makes you] grumpy and sad and really upset inside. And really hurt.” (five-year-old girl)

“It feels, you feel sort of as though you want to run away because they’re sort of like being mean
to you and it hurts a lot.” (seven-year-old girl).

82% of young people responding to a recent Scottish Youth Parliament consultation agreed that “All
physical assault against children should be illegal”.® Workshops conducted by the Children’s Parliament
found that protective, supportive parents play an important role in making children feel happy and safe.’

The evidence-base

A 2015 review of the international evidence on physical punishment?® found strong and consistent
findings from 98 international studies that physical punishment is detrimental to child and adult
outcomes. Physical punishment is related to an increased risk of child maltreatment and abuse. It
increases aggression, antisocial behaviour, depression and anxiety in children, which may continue into
their adult lives. Data, both in Scotland and internationally, finds that particular groups of children —
such as younger children and boys — are at an increased risk of physical punishment,® and in a 2012 study

1 Criminal Justice (Scotland) Act 2003, s.51.

2 Scottish Government (2016). Position Statement to the Universal Periodic Review on Human Rights.

3 See “Children & Young People’s Rights” as discussed at the Children & Young People’s Cabinet Meeting on 28.02.17.

4 |psos MORI (2016). Results from Young People in Scotland survey (unpublished).

> Willow & Hyder (1998). “It hurts you inside” — children talking about smacking. National Children’s Bureau & Save the Children.
6 Scottish Youth Parliament (2016). ‘Lead The Way’ Scottish Youth Party Manifesto 2016 - 2021.

7 Children’s Parliament (2012). How does your garden grow? A report for children on a consultation for the Scottish Government
on the Children and Young People Bill.

8 Heilmann, A., Kelly, Y., and Watt, R.G. (2015). Equally Protected? A review of the evidence on the physical punishment of
children. Commissioned by NSPCC Scotland, Children 1st, Barnardo’s Scotland and CYPCS.

9 Growing Up in Scotland (2012 — sweep 7, n= 3,353); Heilmann, A., Kelly, Y., and Watt, R.G. (2015). Equally Protected?



http://www.legislation.gov.uk/asp/2003/7/contents
http://www.gov.scot/Resource/0051/00516802.pdf
https://blogs.gov.scot/engage-for-education/2017/03/10/children-and-young-peoples-cabinet-meeting/
http://www.crae.org.uk/media/26377/it-hurts-inside-summary-report.pdf
https://d3n8a8pro7vhmx.cloudfront.net/scottishyouthparliament/pages/283/attachments/original/1457781662/Lead_The_Way_Manifesto.pdf?1457781662
http://www.childrensparliament.org.uk/wp-content/uploads/CP-How-does-you-garden-grow_-CYP-Bill.pdf
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
http://growingupinscotland.org.uk/publications/briefings/
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
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conducted with children in Scotland aged 7-8, over half reported being “smacked” by their parents.®
There is convincing evidence from countries that have changed the law that the passage of legislation —
alongside public awareness campaigns — leads to a change in public attitudes and does not result in
criminalising parents.!* A 2010 review!? found that public acceptance of equal protection follows on
from legal change, alongside a decline in severe physical abuse. In addition, parents discover positive
and more effective ways to manage their children’s behaviour.’® Such evidence shows the need for the
Scottish Government to support legislation to provide children with equal protection from assault and
lead the culture change needed to ensure all violence against children is deemed unacceptable.

The international perspective

In its failure to give children equal protection from assault, Scotland is increasingly out of step with
international standards. The provision for a “justifiable assault” defence has been the subject of much
criticism at the United Nations, the Council of Europe and the European Union. Globally, 52 states have
completely prohibited physical punishment, including in the family. Among the 28 EU states, just four —
the UK among them — have neither prohibited nor committed themselves to do so.!* In October 2015,
Ireland reformed the law in line with equal protection. This had a positive impact across social work and
policing by clarifying acceptable standards.’® In June 2017, the Welsh Government announced a

consultation on removing the legal defence of ‘reasonable chastisement’ within the next 12 months.

The UNCRC is clear about children’s right to equal protection.'® The UN Committee on the Rights of the
Child’s General Comment No. 8 is unambiguous in stating that all forms of violence are incompatible
with the UNCRC, and that children need a range of safeguards, including specific legal protection. The
UN Committee — alongside very many other UN treaty bodies® — has repeatedly condemned Scotland’s
failure to protect children from physical punishment. In 2016, the UN Committee concluded that the UK
(including Scotland) should “prohibit as a matter of priority all corporal punishment in the family,
including through the repeal of all legal defences.”*® This has been followed in 2017 by seven
recommendations to the UK through the Universal Periodic Review at the Human Rights Council. As
consensus builds internationally, the position in Scotland is becoming increasingly untenable.

The legal perspective

A legal opinion from Janys Scott QC® concludes that there are strong legal reasons to further consider
legal reform in relation to the physical punishment of children. Given the growing consensus both within
Europe and internationally, the failure to give children equal protection from assault could be seen as a
breach of the European Convention on Human Rights (ECHR). The opinion affirms that there is a “serious
risk” that the defence of “justifiable assault” represents a violation of children’s right to protection from
cruel and inhuman treatment.? It also states that children have the same right as adults not to suffer

t22

from assault*” and, in light of commonly accepted standards, it can be left to the government’s discretion

10 Growing Up in Scotland (2012 — sweep 7, n= 3,353).

11 Heilmann, A., Kelly, Y., and Watt, R.G. (2015). Equally Protected?

12 Zolotor, A. J., & Puzia, M. E. (2010). Bans against corporal punishment: a systematic review of the laws, changes in attitudes
and behaviours. Child Abuse Review, 19(4), 229-247.

13 Heilmann, A., Kelly, Y., and Watt, R.G. (2015). Equally Protected?

14 The four countries are France, Belgium, the UK and Malta.

15 Verbal evidence given by Jillian van Turnhout, former independent member of the Irish Senate.

16 See UNCRC Article 19(1) and UNCRC Article 37(a).

17UN Committee on the Rights of the Child (2006). General Comment no.8.

18 See Appendix 2.

19 CRC/C/GBR/CQ/5: Paras: 41(a).

20 Commissioned by the Children's Rights Strategic Litigation Working Group on Equal Protection - see Appendix 3.
21 ECHR Article 3 —see ibid, para 20.

22 ECHR Article 8 - see ibid, para 22.



http://www.endcorporalpunishment.org/progress/prohibiting-states/
http://untribune.com/ireland-becomes-47th-country-to-ban-corporal-punishment/
http://gov.wales/newsroom/firstminister/2017/170627-first-minister-sets-out-legislative-priorities/?lang=en
http://growingupinscotland.org.uk/publications/briefings/
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
http://onlinelibrary.wiley.com/doi/10.1002/car.1131/full
http://onlinelibrary.wiley.com/doi/10.1002/car.1131/full
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwic1uaV5PTUAhUsCsAKHb5UBAYQFggtMAE&url=http%3A%2F%2Fwww2.ohchr.org%2Fenglish%2Fbodies%2Fcrc%2Fdocs%2FGC8_en.doc&usg=AFQjCNHGrIwTcZjbZEZEwd_GIqQTgSJSYw
file:///C:/Users/inter/Downloads/G1614988%20(1).pdf
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to provide for a defence.?® Therefore, in not supporting calls to give children equal protection from
assault, it is highly likely that Scottish Ministers may be found to be acting in violation of the ECHR.

Support for Equal Protection

The Scottish Government has repeatedly stated that it “does not support ‘smacking’ as a way of
disciplining children” and encourages “all parents to avoid physical punishment of children”. There has
been no progression since 2013%* on the Scottish Government position on changing the law in this area,
reiterating in April 2017:

“We have no plans to introduce legislation in the area, but we will consider carefully the
Member's Bill that we understand John Finnie intends to introduce."*

Scottish Government has indicated the need to see a shift in public opinion before taking action to
remove the legal defence of “justifiable assault”. The contradiction between Scottish Government’s

”26 js stark. In allowing

position and its ambition to make Scotland “the best place in the world to grow up
the “justifiable assault” of children, the Scottish Government is out of step with its own principles of
preventative and early support outlined in the GIRFEC approach. It directly contradicts Scottish

Government’s statement in Equally Safe that:

“Violence against women and girls, in any form, has no place in our vision for a safe, strong,
successful Scotland.” and that violence “...damages health and wellbeing, limits freedom and

potential, and is a violation of the most fundamental human rights.”?”

There is widespread support for a change in law, not just among children’s organisations but more
widely from the Police Violence Reduction Unit, the Church of Scotland, Social Work Scotland, Scottish
Police Federation, the Royal College of Nursing, the Royal College of Paediatrics and Child Health and the
Scottish Directors of the Public Health Group.?® In addition, Scotland’s National Action Plan for Human
Rights (SNAP) 2013-2017 identifies violence against children as a priority area for change, specifically
including the need to repeal the defence of “justifiable assault” and enhance parenting support and child
protection.?® Over 80% of parents in Scotland agree that physical punishment is not effective and look to
alternative parenting strategies.*°

Child rights and wellbeing impact assessment (CRWIA)

The Children and Young People (Scotland) Act 2014 places a duty on Scottish Ministers to consider steps
they could take to further the UNCRC.3! To implement this duty, CRWIA have been introduced to ensure
that all parts of Scottish Government consider the impact of proposed policies and legislation on the

rights and wellbeing of children.3? Giving children equal protection from assault clearly falls within the
scope of this duty and, as such, Scottish Government should undertake a CRWIA on John Finnie’s
proposals to inform the Ministerial decision as to whether or not to support the resulting Bill.

23 |bid, para 26.

24 Scottish Government (2013). 5th UK Government Report to the UN Committee on the Rights of the Child.

25 Scottish Parliament (2017). Official report 18.04.17 - Children (Physical Punishment).

26 As articulated at the Commencement of the Children and Young People (Scotland) Act 2014.

27 Scottish Government (2016) Equally Safe: Scotland’s Strategy to Prevent & Eradicate Violence Against Women & Girls.

28 See; CYPCS (2016). ‘Wide calls for Equal Protection of Children’; Scottish Directors of Public Health Group (2012). Comments
on the proposed Children’s Services; RCPCH (2009). Position Statement on corporal punishment; Button, A. (2017). ‘Officers
back smacking ban’; Children are Unbeatable Alliance.

23 Scottish Human Rights Commission (2013). Scotland’s National Action Plan for Human Rights 2013-2017, page 42.

30 Growing Up in Scotland (2012 — sweep 7, n= 3,353).

31 Children & Young People (Scotland) Act 2014, Pt.1, s.1.

32 Scottish Government (2015). CRWIA Guidance for Scottish Government Officials.



http://www.gov.scot/Topics/People/Young-People/gettingitright
http://www.gov.scot/Publications/2016/03/7926
http://www.legislation.gov.uk/asp/2014/8/contents/enacted
http://www.gov.scot/Resource/0042/00426765.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10889&mode=html#iob_99635
http://www.gov.scot/Topics/People/Young-People/legislation
http://www.gov.scot/Publications/2016/03/7926
https://www.cypcs.org.uk/news/in-the-news/wide-calls-for-equal-protection-of-children
http://www.gov.scot/Resource/0040/00406557.pdf
http://www.gov.scot/Resource/0040/00406557.pdf
http://www.rcpch.ac.uk/sites/default/files/asset_library/Policy%20and%20Standards/Policy%20Documents/Corporal%20Punishment%20Policy%20Nov09.pdf
http://www.policeprofessional.com/news.aspx?id=29267
http://www.policeprofessional.com/news.aspx?id=29267
http://www.childrenareunbeatable.org.uk/
http://www.snaprights.info/wp-content/uploads/2016/01/SNAPpdfWeb.pdf
http://growingupinscotland.org.uk/publications/briefings/
http://www.legislation.gov.uk/asp/2014/8/contents/enacted
http://www.gov.scot/Resource/0049/00497052.pdf
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Appendix 1

Further resources
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Download the full Equally Protected? report

Access Together’s 2016 State of Children’s Rights report

Read about cross-sectoral support for Equal Protection

Read Children 1°Vs blog ‘Parents are being let down by our law on physical punishment’
Read blog ‘Equally Protected? Parents’ role in defending children’s rights’

View ‘Our Rights to be Heard’: Longstone Primary School child consultation video

If you wish to respond without writing a full consultation response, Children 1%t have produced e-
postcards to demonstrate support for the Equal Protection Bill.

@,
0’0

Complete an e-postcard in support of Equal Protection here.



https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
http://www.togetherscotland.org.uk/pdfs/TogetherReport2016.pdf
https://www.cypcs.org.uk/news/in-the-news/wide-calls-for-equal-protection-of-children
https://www.children1st.org.uk/blog/parents-are-being-let-down-by-our-law-on-physical-punishment/?utm_source=Children+1st+email+newsletters&utm_campaign=7b584e3031-EMAIL_CAMPAIGN_2017_05_12&utm_medium=email&utm_term=0_b2a75e4b38-7b584e3031-104771809
http://www.parentingacrossscotland.org/info-for-practitioners/articles/equally-protected-parents-role-in-defending-children-s-rights/
https://www.youtube.com/watch?time_continue=9&v=iReMsKrwxgs
http://www.surveygizmo.com/s3/3643189/Support-for-Equal-Protection-Bill
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Appendix 2

International Recommendations against the physical punishment of children

International

Bodi Concluding Observations and Recommendations Year and reference
odies

With reference to its general comment No. 8 and its previous
recommendations, the Committee urges the State party to:

(a) Prohibit as a matter of priority all corporal punishment
in the family, including through the repeal of all legal 2016. Similar

N defences, such as “reasonable chastisement”; recommendations

Committee on
the Rights of
the Child

(b) Ensure that corporal punishment is explicitly prohibited = made in 2008.

in all schools and educational institutions and all other

institutions and forms of alternative care; CRC/C/GBR/CO/5
Paragraph
41(a)(b)(c).

(c) Strengthen its efforts to promote positive and non-
violent forms of discipline and respect for children’s equal
right to human dignity and physical integrity, with a view to
eliminating the general acceptance of the use of corporal
punishment in child-rearing.

The Committee remains concerned that corporal punishment
is still not fully outlawed in the home and certain educational
and alternative care facilities in the United Kingdom. It is also
concerned about the lack of an explicit prohibition on
corporal punishment in the home and about the existing legal
defences of “reasonable punishment” in England, Wales and

U470tk Northern Ireland and “justifiable assault” in Scotland (arts. 7

2015
T I 2nd 24).

Civil and The State party should take practical steps, including CCPR/C/GBR/CO/7

Paragraph 20

Political through legislative measures where appropriate, to put an
Rights end to corporal punishment in all settings, including the
home, throughout United Kingdom, and should repeal all
existing legal defences across the State party’s jurisdiction.
It should encourage non-violent forms of discipline as
alternatives to corporal punishment, and should conduct
public information campaigns to raise awareness about its

harmful effects.


http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/GBR/CO/5&Lang=En
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/GBR/CO/7&Lang=En

International

Bodies

Convention
Against
Torture and
Other Cruel,
Inhuman or
Degrading
Treatment or

Punishment
(UNCAT)

UK Universal
Periodic
Review (UPR)
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Concluding Observations and Recommendations

The Committee remains concerned that some forms of
corporal punishment are still legally permissible in the home
by parents and those in loco parentis. In addition, it is
concerned that some forms of corporal punishment are
lawful in the home, schools and alternative care settings.

The Committee recommends that the State party prohibits
corporal punishment of children in all settings, repealing all
legal defences currently in place, and further promote
positive non-violent forms of discipline via public
campaigns as an alternative to corporal punishment.

134.193. In all devolved administrations, overseas territories
and Crown dependencies, prohibit all corporal punishment
in the family, including through the repeal of all legal
defences, such as “reasonable chastisement” (Liechtenstein)

134.194. Ensure that corporal punishment is explicitly
prohibited in all schools and educational institutions and all
other institutions and forms of alternative care
(Liechtenstein)

134.195. Prohibit corporal punishment in all settings,
including the family (Ireland)

134.196. Reconsider its position on the legality of corporal
punishment of children (Mongolia)

134.197. Ban corporal punishment of children to ensure the
full protection and freedom from violence for all children
(Sweden)

134.198. Consider prohibiting corporal punishment against
children and ensure that it is explicitly prohibited in all
schools and educational institutions, and all other
institutions and forms of alternative care (Croatia)

134.199. Take further actions in protecting the rights of the
child by prohibiting all corporal punishment of children as
required by the convention of the Rights of Child (Estonia)

Year and reference

2013

CAT/C/GBR/CO/5
Paragraph 29

2017. Similar
recommendations
made in 2012 by
Sweden, Norway and
Finland.

A/HRC/WG.6/27/L.7



http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT/C/GBR/CO/5&Lang=En
https://www.upr-info.org/sites/default/files/document/united_kingdom/session_27_-_may_2017/a_hrc_wg.6_27_l.7.pdf

